IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
ADMINISTRATIVE COURT

THE QUEEN ON THE APPLICATION OF:

North-East No Campaign Limited

Claimant
-and -
TheFirst Secretary of State
Defendant
-and -
The Electoral Commission
Interested Party
CLAIM FORM ATTACHMENTS
LIST OF ESSENTIAL READING
1. Claim Form, including this attachment
2. Application for Urgent Consideration
3. Statutory material:
1. Regional Assablies Preparations)Act 2003 ss. 1-5,9 and 30
[TAB 7].

2. Reagional Assemby and Local Government Referenduns Date
of Referendums, Rferendum Question and Explanatory
Material)(North East Regionsprder 2004 (SI 2004/1963)
[TAB 5].

3. Draft Regiona Assenties Bill, July 2004, cll. 1-12 [TAB 10],
Explanatory Notes and Regulatory Impact Assessment paras
15-20 (p. 141) [TAB 11].

4. Correspondence;

1. Letter before action, Tilbrooks to the Minister for Local and
Regional Government, 23 September 2004 [TAB 3].

2. Correspondence from the Defendant [TAB 4].
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LIST OF SUPPORTING DOCUMENTS (copies attached)
Statutory material

1. Regional AssembkePreparations)Act 2003 TAB 7]

2. Regional Assemblgnd Local Governent Refeendums Date of
Rderenduns, Rderendum Question and Explanatory Material) (North
East Regionsprdea 2004(S12004/1963) [TAB 5]

3. Regional Assemblgnd Local GovernmérRefermdums Expeanses
Limits for Permitted Participants) Order 2004 (SI 2004/1961)
[TAB 6].

4. Regional Assembind Local Governent Refeendums Orde2004
(S12004/1962) [TAB 9]

5. Political Parties, Hections andReferendums Act 20QGs. 108-110
[TAB 8].

6. Draft Regional Assembies Bil, including Explanatory Notes and
Regulatory Impact Assessment, July 2004 [TABS 10, 11]

Authorities
1. R (on the application of Burke) v. General Medical Council [2004]
EWHC 1879 (Admin), esp at at [33] and [215]-[219] [TAB 13]
2. Gilli ckv. WestNorfolk and Wisbech Area Health Authority [1986] AC
112, esp at 193-194 [TAB 14].
3. In re Campaign ér Nuclear Dsarmament[2002] EWHC 2712
(Admin) [TAB 15].

Other documents

1. Document published by the Office of the Deputy Prime Minister
entitled An Elected Assembly for the North East. Have Your,Say
(Product Code 04RDG02287 NE), published August 2004 [TAB 1].

2. Document published by the Office of the Deputy Prime Minister
entitled Proposed Statutory Guidaeto he Eletoral Commissn on
drawing-up the Constituencies for a North Easgienal Assembly.
Conaultation Paper (September 2004) [TAB 2].

3. Cabinet Office Guidance [TAB 12].

Correspondence
1. Letter before action, Tilbrooks to the Minister for Local and Regional
Government, 23 September 2004 [TAB 3].
2. Correspondence from the Defendant [TAB 4].

SECTION 3 Detail of the decisionsto bejudicially reviewed
(1) Decision: The lawfulness of the Defendant’s decision to send, or to cause
to be sent, to approximately 1.2 million households in the north-east of
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England a document published by the Office of the Deputy Prime Minister
entitled An Electel Assernly for the North East. Haveo¥ir Say (Product
Code 04RDG02287 NE), published August 2004 (“the Document”), when
that document contained two important and material errors relating directly to
the referenda to be held on 4 November 2004, namely:
(1) On the second page of the Document, it erroneously states:
“The Government intends that a North East assembly
would consist of around 25 elected members to
represent different views and parts of the region. They
would be elected - as in Scotland, Wales and London -
by a system of proportional representation to help
prevent domination by a single party and to help ensure
a balance of opinion. Elections would be held every
four years.”
In fact, to be correct it should read:
“The Government intends that a North East
assembly would consist of around 25 elected
members to represent different views and parts
of the region. The majority of members
representing individual constituencies will be
elected by the ‘first-past-the-post’ system, with
a minority being elected from regional lists to
ensure that the overall representation in an
assembly is broadly representative of the votes
cast. Elections would be held every four
years.”
(“theFirst Error”).
(1)  Onthe fifth page of the Document, in the page headed “County
Durham”, it erroneously states:
“The Government will pay the upfront costs
needed to realise these savings. These costs
should be less than £37 million for option A
and £38 million for option B.”
In fact, to be correct it should read:
“...£49 million for option B.”
(“the Second Error”).
(2) Decision: The Defendant’s decision to send a corrected version of the
Document (which will only correct the Second Error) to only 220,000 of the
1.2 million household to which the erroneous version of the Document was

sent.
Date of decision: c. 17 September 2004
3) Decision: The refusal also to correct the First Error

Date of decision: 29 September 2004 and continuing
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SECTION 5 Detailed statement of grounds
See section 8 below

SECTION 6 Details of remedy (including any interim remedy) being sought
A declaration that the first decision was unlawful.
A injunction preventing the Defendant from sending, or incurring any further
expenditure in connection with, a revised version of the Document unless that
revised version also replaces the passage on page 2 that reads:

“The Government intends that a North East assembly

would consist of around 25 elected members to

represent different views and parts of the region. They

would be elected - as in Scotland, Wales and London

- by a system of proportional representation to help

prevent domination by a single party and to help ensure

a balance of opinion. Elections would be held every

four years.”

()
2)

)

(4)

)
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with:

“The Government intends that a North East assembly would
consist of around 25 elected members to represent different
views and parts of the region. The majority of members
representing individual constituencies will be elected by the
“first-past-the-post’ system, with a minority being elected from
regional lists to ensure that the overall representation in an
assembly is broadly representative of the votes cast. Elections
would be held every four years.”
(or words to substantially the same effect).
An injunction preventing the Defendant from sending, or incurring any further
expenditure in connection with, a revised version of the Document unless that
revised version is sent to all (or substantially all) of the households to which
the original version of the Document was sent.
An injunction requiring the Defendant within 14 days to adequately notify
those persons to whom the Defendant sent, or caused to be sent, the Document
that it was erroneous in that:

(a)
(b)

“£37 million” (page 5 of the Document) should read “£49
million”; and

it stated (on page 2) that the members of the North East
assembly would be elected by a system of proportional
representation, when in fact the majority of members
representing individual constituencies will be elected by the
“first-past-the-post’ system.

An order pre-emptively capping the Defendant's costs so as to limit the



Defendant's maximum reasonable and proportionate recoverable costs of
defending this application for judicial review to £10,000 (or such other sum
as the Court considers reasonable).

SECTIONS5and 8 Detailed statement of grounds and factsrelied on
Statutory background
I. On 4 November 2004 two referenda are to be held in the north-east of England:

(1) About the establishment of a regional assembly for the North East
region (“the First Referendum”); and
(2) About the government’s proposals for the structure of local
government in the county areas of County Durham and
Northumberland (“the Second Referendum?”).
The referenda are being held pursuant to the Regional Assembly and Local
Govenment Refeendums Date of Referendus) Referadum Questin and
Explanatory Material)lorth East Regions) Order 20G81 2004/1963) (“the 2004
Order”), rr. 3 and 4, respectively. The power of the Secretary of State to make orders
for the holding of these referenda is to be found in the Regional Assemblies
(Preparations)Act 2003(“the 2003 Act™), ss. 1 and 2, respectively.

2. The precise language of the referenda questions is spelled out in section 3(1) and (3)
of the 2003 Act. Sub-sections (2), (4) and (5) set out other statements that must be
included in the ballot paper. Schedules 1 and 2 of the 2004 Order set out explanatory
material that must be made available for voters at the time that they vote in the Second
Referendum. The Secretary of State was required to consult with the Electoral
Commission in relation to this explanatory material as well as the text of the options
to be included in the Second Referendum: see section 3(7) of the Act. Further, a
report stating the views of the Electoral Commission on the intelligibility of the text
and of the explanatory material had be laid before each of the Houses of Parliament:
section 3(8).

3. As the Electoral Commission has designated (on 14 September 2004) two
organisations under section 108 of the Political Parties, Eletions and Referendums
Act 2000 for the purposes of section 9(1)(b) of the 2004 Act, the Electoral
Commission has no power under section 9(2) to provide for persons entitled to vote
in the First Referendum such information as the Commissioner thinks is “likely to
promote awareness among those persons about the arguments for and against each
answer to the referendum question.” In relation to the Second Referendum, the
Electoral Commission may, under section 9(6), take such steps as they think
appropriate to provide for persons entitled to vote in the referendum such information
as the Commission think is likely to promote awareness amongst those people about
the argument relating to the options in those proposals.
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The “referendum period” for the two Referenda began on 24 July 2004 and ends on
4 November 2004: r. 5 of the 2004 Order.

Section 30(1) of the Act enumerates the amounts that are to be paid out of money
provided by Parliament. Paragraphs (b)-(e) are inapplicable to the running of
referenda, but paragraph (a) provides:
“(a)  anyexpenditure of a Minister of the Crown in connection with
a referendum held in pursuance of an order under Part 1"

The factual background

6.

8.

Around 28-29 August 2004, during the “referendum period”, the Defendant sent, or
cause to be sent, to approximately 1.2 million households in the north-east of England
a document published by the Office of the Deputy Prime Minister entitled An Electel
Assembly for the North East. HaYeur Say (Product Code 04RDG02287 NE),
published August 2004 (“the Document”).

The Document is 8-pages long. The Document:

(1) Carries on its front and back pages the Royal Coat of Arms;

(2) Adjacent to the Royal Coat of Arms are the words “Office of the
Deputy Prime Minister”

3) Is stated to be published by the Office of the Deputy Prime Minister
(page 8).

(4) Is stated to enjoy Crown copyright (page 8).

(5) Gives every appearance of having no affiliation to the “yes” or “no”
campaign in relation to either referendum.

(6) Paraphrases the questions to be asked in the referenda (pages 2 and 4).

(7) “Outlines....how the assembly would be elected and funded” (page 2).

By letters dated 16 September 2004 the Claimant complained to the Defendant, to the
Interested Party and to the National Audit Office about the inaccuracies in the
Document. To date, no response has been received.

The First Error

9.
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Apart from the introductory 3 paragraphs on page 2, pages 2-3 of the Document are
concerned with the regional assembly that is the subject of the First Referendum.
Under the heading:

“How would the new elected assembly operate?”
appears the following:

“The Government intends that a North East assembly would consist of

around 25 elected members to represent different views and parts of

the region. They would be elected - as in Scotland, Wales and London

- by a system of proportional representation to help prevent domination

by a single party and to help ensure a balance of opinion. Elections



10.

11.

12.
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would be held every four years.”

This, as a matter of law, is wrong. The Draft Regional Assentdies Bill presented to
Parliament by the Deputy Prime Minister and First Secretary of State in July 2004
(“the Bill”) sets out the legal basis for the establishment of regional assemblies, for
the members and their constituencies, and for elections, as well as many other matters
relating to the business of an assembly.

Part 1 of the Bill (cll.1-27) is concerned with the constitution of a regional assembly.
Clauses 3-4 are concerned with members and constituencies. They provide, so far as
is relevant:
“3 Assembly members
(1) An assembly is to consist of—
(a) constituency members, and
(b) regional members.
(2) Constituency members of an assembly are members for electoral
areas (in this Part called "constituencies") within the assembly's region.
(3) Regional members of an assembly are members for the whole of
the assembly's region.
(4) The number of constituency members and the number of regional
members for an assembly is to be such as the Secretary of State may
by order prescribe (having regard to the advice given to him under Part
3 of the Regional Assemblies (Preparations) Act 2003 (c. 10)).
(5) The total number of members for an assembly may not be less
than 25 or more than 35.
(6) Members of an assembly are to be returned in accordance with
the provisions of this Part for -
(a) the holding of ordinary elections, and
(b) the filling of vacancies in the office of constituency or
regional member.
(7)  An ordinary election of an assembly involves the holding of
elections for the return of an entire assembly.
®) ...
4 Constituencies
(1) There is to be one constituency member for each constituency.
(2) The region of an assembly is accordingly to be divided into as
many constituencies as there are constituency members.

(3)-(5) cro.. »

The Explanatory Notes to the Bill confirm this:
Electionsto aregional assembly (Part 1)
“15.  Assembly members would be elected under what is called the
‘Additional Member System’ (also used for the election of



13.

14.
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members to the Greater London Authority). This means that
a number of members (‘constituency members’) would be
elected for constituencies on the traditional ‘first-past-the-post’
method. The rest (‘regional members’) would be elected on a
region-wide basis, as ‘top-up members’. The precise division
between the number of each type of elected member would be
decided by an order of the Secretary of State but it is expected
that the constituency members would make up the majority.”

The Defendant has itself published a document entitled Proposed Statutory Guidance
to the Electoral Conmissibn on drawing-up the Corstituendes fa a North Eag
Regonal Assembly. Consultation Pap&eptember 2004)(“the Consultation
Paper). The Defendant states in the Consultation Paper:
“11.  Members of a North East regional assembly will be elected
using a form of proportional representation known as the
Additional Member System. This will mean that a North East
assembly will have a majority of members representing
individual constituencies elected by the ‘first-past-the-post’
system, with a minority being elected from regional lists to
ensure that the overall representation in an assembly is broadly
representative of the votes cast.
12. The White Paper stated that the Government would expect that
around 33 to 35 per cent of its members would be regional top-
up members meaning that around 65-67 per cent of members
would be constituency members for specific electoral areas.
The Government feels that such a breakdown (which mirrors
that for the National Assembly for Wales) would both ensure
that all voters have an identifiable constituency representative
whilst encouraging an assembly to take a region-wide
approach. With this in mind the Government feels that the
most appropriate number of constituency members (and of
electoral areas) would be between 15 and 17 (as this would
provide that proportionality) and would welcome the
Commission's advice on the exact allocation of members
within this range.”

The Statement on page 2 of the Document that:
“The Government intends that a North East assembly would consist of
around 25 elected members to represent different views and parts of
the region. They [i.e. “around 25 elected members”] would be
elected - as in Scotland, Wales and London - by a system of
proportional representation to help prevent domination by a single
party and to help ensure a balance of opinion. Elections would be held



every four years.” (emphasis added)
is simply irreconcilable with the Bill, with the Explanatory Notes to the Bill and with
the Consultation Paper.

15. The First Error is not a matter of opinion: it is a matter of legal fact.

16. This First Error is not one of a minor nature: it is of fundamental importance to “how
the assembly would be elected.” The First Error goes to the heart of the
representational character of the regional assembly. It is the very sort of matter that
those deciding whether to cast their vote for or against the creation of a new tier of
government must know in order to be able to make an informed decision.

17. To make, in a document having the colour of official information and supplied to 1.2
million households, an erroneous statement as to the representational nature of the
assembly is to misinform electors on the very matter upon which they are being called
upon to decide.

18. That is an error that must be corrected in good time before the First Referendum is to
be held. The Claimant’s preferred method for correcting the error is that the
Document be re-published (with the correction suggested below) and be sent to each
ofthe households to which the original Document was sent. The suggested correction
is that the passage on page 2 that reads:

“The Government intends that a North East assembly would consist of
around 25 elected members to represent different views and parts of
the region. They would be elected - as in Scotland, Wales and London
- by a system of proportional representation to help prevent domination
by a single party and to help ensure a balance of opinion. Elections
would be held every four years.”
be replaced with:

“The Government intends that a North East assembly would consist of
around 25 elected members to represent different views and parts of
the region. The majority of members representing individual
constituencies will be elected by the first-past-the-post’ system, with
a minority being elected from regional lists to ensure that the overall
representation in an assembly is broadly representative of the votes
cast. Elections would be held every four years.”

19.  Further, in re-sending the Document, the originally erroneous passage should be
specifically identified, so that the recipient is readily made aware that the revised
Document, despite its similar appearance, is not the same as the earlier document and
that the revised document represents a correction of the original version.
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The Second Error

20.

21.

22.

23.

24.

25.
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On the fifth page of the Document, in the page headed “County Durham”, it states:
“The Government will pay the upfront costs needed to realise these
savings. These costs should be less than £37 million for option A and
£38 million for option B.”

The Minister for Local and Regional Government (The Rt Hon. Nick Raynsford) has
publicly admitted that this statement is erroneous and that the figure of £38 million
should be £49 million. In other words, an error of £11 million. The admission has
been reported, including in the 17 September 2004 issue of The Journal

The Minister for Local and Regional Government has also publicly stated that he will
be shortly writing to all households in County Durhaoorrecting this error. “All
households in County Durham” constitutes approximately 220,000 households of the
1.2 million households to which the Document has been sent. Thus, just short of 1
million households to which the Document has been sent will not be sent a correction.

The Second Error does not just concern households in County Durham. The Second
Referendum can be carried if and only if there is a majority of “’yes” votes for the First
Referendum: s. 3(4) of the 2004 Act. The two Referenda are thus legislatively inter-
connected. The upfront costs of effecting the changes in local government in County
Durham, even if paid “by the Government”, is a matter of legitimate interest to all
those voting in the Referenda. That is self-evident from the fact that the figures were
put in the Document and that the Document was distributed to all those voting in the
Referenda, and not just those in County Durham.

The Second Error is one that must be corrected in good time before the Referenda are
to be held. The Claimant’s preferred method for correcting the error is that the
Document be re-published (with the correction suggested below) and be sent to each
ofthe households to which the original Document was sent. The suggested correction
is that the passage on page 5 that reads:
“These costs should be less than £37 million for option A and £38
million for option B.”
be replaced with:
“These costs should be less than £37 million for option A and £49
million for option B.”

As with the First Error, in re-sending the Document, the originally erroneous passage
should be specifically identified, so that the recipient is readily made aware that the
revised Document, despite its similar appearance, is not the same as the earlier
document and that the revised document represents a correction of the original
version.

-10-



Legal basis

26.

27.

28.
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In Gilli ck v. West Norblk and Wisbech Area Health Authority [1986] AC 112, Lord
Bridge of Harwich (dealing with a memorandum of guidance on family planning
services issued by the Department of Health and Social Security to area health
authorities) said (at 193-194):
“Against this background it would have been surprising indeed if the
courts had declined jurisdiction. But I think it must be recognised that
the decision (whether or not it was so intended) does effect a
significant extension of the court's power of judicial review. We must
now say that if a government department, in a field of administration
in which it exercises responsibility, promulgates in a public document,
albeit non statutory in form, advice which is erroneous in law, then
the court, in proceedings in appropriate form commenced by an
applicant or plaintiff who possesses the necessary locus standi, has
jurisdiction to correct the error of law by an appropriate declaration.
Such an extended jurisdiction is no doubt a salutary and indeed a
necessary one in certain circumstances, as the Royal College of
Nursing casé¢1981] A.C. 800 itself well illustrates. But the occasions
of a departmental non-statutory publication raising, as in that case, a
clearly defined issue of law, unclouded by political, social or moral
overtones, will be rare. In cases where any proposition of law implicit
in a departmental advisory document is interwoven with questions of
social and ethical controversy, the court should, in my opinion,
exercise its jurisdiction with the utmost restraint, confine itself to
deciding whether the proposition of law is erroneous and avoid either
expressing ex cathedra opinions in areas of social and ethical
controversy in which it has no claim to speak with authority or
proferring answers to hypothetical questions of law which do not
strictly arise for decision.” (see also Lord Templeman at 206).
And see, more recently, R (ontheapplication of Burke) v. General Medical Coundl
[2004] EWHC 1879 (Admin) at [33] and [215]-[219].

There is, accordingly, power in the Court to intervene by way of judicial review where
a government department, in a field of administration in which it exercises
responsibility, promulgates a public document (albeit non-statutory) which makes a
statement that is erroneous in law. It will be enough that the document gives a
“significantly misleading impression” (Burkeat [219]).

Neither the First Error nor the Second Error raises any “questions of social or ethical
controversy” that might otherwise restrain the exercise of the court’s jurisdiction. The
court is not being asked to express ex cathedra opinions on any area upon which it has
no claim to speak or upon hypothetical questions of law.

-11-



29. So far as the First Error is concerned, it is indisputably an error of law. Once that error
has been identified, there are no good grounds for withholding relief. The relief must
be effective. In order to be effective, all those that have presently been misinformed
by the First Error (and who may cast their vote on the basis of the error) must have the
error drawn to their attention and be presented with the corrected information.

30. So far as the Second Error is concerned, that represents an admitted error of fact. In
that the error is: (a) admitted; (b) purely factual; (c) material in degree;(d) material in
nature; (e) is made in an important public document; and (e) does not relate to or touch
upon “questions of social or ethical controversy”, it is right for the Court to exercise
its supervisory jurisdiction and grant relief. Moreover, the Defendant has already
agreed to correcting the error, albeit advising only a limited number of those to whom
it sent the originally erroneous statement.

31. Furthermore, the Document, in its present form, contravenes the Cabinet Offices
Guidance on theavork of the Geernment Information Servec That document
provides guidance on the work not just of the Government Information Service but
also those other officials directly involved in similar tasks. That provides that
government-funded publicity:

“i1. should be objective and explanatory, not tendentious or
polemical;
1il. should not be, or be liable to misrepresentation as being, party

political” (para. 2)
The Document, in misrepresenting the system by which members for the North East
assembly will be elected and by misrepresenting the amount that it will cost to effect
one of the options for local government reorganisation, is not “objective and
explanatory.” Itis, moreover, liable for this reason to be misrepresented as being party
political.

Pre-emptive costs capping

32. This is a paradigm case for the making of a pre-emptive costs capping order: see In
re Campaign for Nuclear Disarmamig2002] EWHC 2712 (Admin). Itis plainly in
the public interest to test the lawfulness of decisions relating to the refusal to correct
two serious errors, one of law going to the method by which members will be elected
and the other going to the cost of the exercise, a publication that was sent to the 1.2
million households voting in the two referenda.

PHILIP COPPEL

4-5 GRAY’S INN SQUARE
LoNDON

WCIR 5AH
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IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
ADMINISTRATIVE COURT

THE QUEEN ON THE APPLICATION OF:

North-East No Campaign Limited
Claimant
-and -

TheFirst Secretary of State
Defendant
-and -

The Electoral Commission
Interested Party

CLAIM FORM ATTACHMENTS

Tilbrook’s
Solicitors and Commissioners for Oaths
Quires Green
Willingale
Ongar
Essex
CMS5 0QP

Tel: 01277 - 896 000
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Mob: 07778 - 553 395
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